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                IN THE COURT OF MUNSIFF NO.2 TEZPUR, SONITPUR                                      

 

                 Present:  J. Hazarika, AJS 

                   Munsiff No.2 

                   Tezpur, Sonitpur 

     MONDAY, THE 12TH DAY OF FEBRUARY, 2018 

                                        

                                     T.S. CASE NO. 74 OF 2013 

                                 

                               Sri Rajendra Ch. Nath  

                                                                               ….Plaintiff 

                                                    Vs. 

                                    Sri Birendra Ch. Nath and others 

                                                                                    ….Defendants 

This suit coming on for final hearing on 11.01.2018 in presence of – 

      

     Mr. J.P Mishra, Ld. Advocate for Plaintiff. 

     Mr. P.C. Sharmah, Ld. Advocate for Defendant. 

 

And having stood for consideration to this day, the Court delivered  the 

following Judgment: 
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                                       J U D G M E N T 

                           

                     PLAINTIFF’S STORY IN BRIEF: 

1. The owner of suit land measuring 2 Katha out of total 3 Bighas 16 

Lessas covered by P.P. No.107 under Dag No. 437 of Dhekiajuli Town, 

3rd part, Mouza: Barsola, P.S: Dhekiajuli, District: Sonitpur, Assam is 

Rashik Ch. Debnath and on his death, his sons namely, Jitendra Ch. 

Nath, Rajendra Ch. Nath, Birendra Ch. Nath and Ajit Nath became the 

joint owners and possessors. That Jitendra Ch. Nath expired leaving 

his wife Smti. Pranati Nath and daughter Smti. Sima Nath w/o Dulal 

Debnath as his legal heirs who were impleaded as proforma 

defendants. That after death of the father of the plaintiff and 

defendants,the suit land was partitioned amicably between 

themselves each getting 10 lessas of land but no partition took place 

by metes and bounds. The plaintiff on many occasions requested the 

defendants to make perfect partition but the same was denied and 

the defendants refused to partition and denied right , title and interest 

of the plaintiff over the suit land. Hence finding no other alternative 

the plaintiff has filed this suit. 

 

DEFENDANT’S STORY IN BRIEF: 

2. The defendant stated that the suit was not filed as per provisions of 

Lunacy Act, 1912, since defendant No.2 is a lunatic person. The 

defendant denied to the contention of the plaintiff that no partition 

was made by metes and bounds. The defendant has been occupying 

and possessing around 9 Lessas of land out of total 2 Kathas and the 

remaining portion of land is left for the other legal heirs of Lt. Rashik 

Ch. Debnath. That the suit was partitioned during the lifetime and in 

presence of the mother of the plaintiff and defendant and that after 

the death of the mother, the plaintiff refused to accept the share of 
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his land as per family settlement. That the plaintiff has been 

demanding his share of land to be divided in length from east to west. 

And that if the land is divided from east to west, the breadth of each 

share will only be 14 feet and said measurement will be not used by 

any legal heirs. The defendant further stated that the plaintiff is 

entitled to get 1/4th  of share of suit land but that can be had only as 

per earlier family settlement and that unless the defendant No.2 is 

represented by a competent person,the suit cannot proceed against 

him. Hence prayed to dismiss the suit. 

3. On the above pleading my Ld. Predecessor in office has framed the 

following issues: 

I) Whether there is any cause of action for the suit? 

II) Whether the suit is maintainable against the defendant No.2 in its 

present form? 

III) Whether any partition has taken place by metes and bounds 

between the plaintiff, defendants and proforma defendant in 

respect of the suit land? 

IV) Whether the plaintiff is entitled to the relief prayed for or any 

other relief or reliefs? 

4. During the course of the trial the plaintiff has examined as many as 

three witnesses and defendants has examined as many as two 

witnesses and has also exhibited documents. 

5. I have heard the Ld. Advocates of both sides at length and also 

perused the Case record and the evidences.  

 

   DISCUSSION, DECISION AND REASON THEREOF: 

6. Now let me try to decide the issues on the basis of the evidences 

available in the record. 

7. Issue No.1:  Whether there is any cause of action for the suit? 

8. The plaintiff has stated that no partition took place between the 

plaintiff and the defendants by metes and bounds. Whereas in the 
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contrary the defendants stated that partition took place between the 

parties by metes and bounds during the life time of their mother and 

that after the death of the mother, the plaintiff refused take his share 

of land as per family settlement. From the above contentions, it 

appears that there is a case which requires going for trial to prove the 

same. 

9. This issue is accordingly decided in affirmative. 

10. Issue No.2:  Whether the suit is maintainable against the defendant 

No.2 in its present form? 

11. Defendant No.1 has stated in his pleading that the defendant No.2 is 

a lunatic person and the instant suit is not filed as per provision of 

Indian Lunacy Act, 1912. The same is reiterated by him in his 

evidence on affidavit. In his cross –examination the defendant stated 

that he has only submitted a photocopy of the medical treatment of 

defendant No.2 as mentally disordered person and that he was unable 

to procure any medical certificate. DW 2 also stated that defendant 

no.2 since last 10-12 years is suffering from mental illness due to 

which his wife left him and she along-with her two children took 

shelter at her mother's home at Biswanath Chariali. Due to the mental 

disorder of Defendant No.2 he does not have any affection for his 

wife, children and wealth, for this reason neither he went to search 

his family nor he have any knowledge about his father's wealth. 

The defendant No.1 in order to prove that the mental condition of 

defendant No.2 is not well; he has produced only a photocopy of the 

medical treatment. The Ld. Advocate for the defendant has also taken 

the attention of the court towards sec 38 of the Indian Lunacy Act, 

1912. I would like to reproduce the said section and is as follows:- 

Section 38: Court may order inquisition as to persons alleged to be 

insane- (1)The court may upon application by order direct an 

inquisition whether a  person subject to the jurisdiction of the court 
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who is alleged to be a lunatic, is of unsound mind and incapable of 

managing himself and his affairs. 

(2) Such order may also contain directions for inquiries concerning the 

nature of the property belonging to the alleged lunatic, the persons 

who are his relatives, the time during which he has been of unsound 

mind, or such other matters as to the court may seem proper. 

The Ld. Advocate for the defendant by referring to the above section 

submitted that the court can order inquisition as regards insane 

person. 

I have carefully gone through the said section and what I could 

accumulate is that, for the court to order inquisition an application has 

to be made and Section 39 of the Indian Lunacy Act, 1912 provides as 

to who can file application for the inquisition. However, no where it is 

mentioned that the court can suo moto order for inquisition. Moreover 

the defendant failed to prove the fact of the alleged insanity of 

defendant no.2. The photocopy of the medical treatment as regards 

mental disorder of the defendant no.2 is not adequate enough to hold 

defendant No.2 as insane. Since as it is now held that defendant No.2 

is not insane, the suit is maintainable in its present form against 

defendant no.2. 

This is issue is decided in affirmative. 

12. Issue No.3: Whether any partition has taken place by metes and 

bounds between the plaintiff, defendants and proforma defendant in 

respect of the suit land? 

13. PW 1 in his evidence on affidavit stated that after the death of their 

father he and his brothers amicably partitioned the suit land amongst 

themselves and each brother gets 10 Lessas of land. But no partition 

took place by metes and bounds. In his cross examination, he 

deposed that during the life time of their mother, she partitioned the 

suit land among the four brothers and that all four brothers accepted 

the family settlement. 
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14. PW 2 in his evidence on affidavit reiterated the same as PW1. In his 

cross examination, he stated that after the death of their father 

Rashik Nath, the suit land was partitioned among the four brothers 

and that PW2 was present during the said partition and that all the 

four brothers accepted the family settlement arrived at. 

15. DW 1 in his evidence on affidavit stated that during the lifetime of 

their mother the suit land was partitioned among the four brothers in 

a way specified in the Annexure A i.e the sketchmap. And according 

to the sketchmap the defendant No.1 and defendant No.2 will be 

taking 9.3 Lessas and the other two portion of land contains 10 

Lessas. The real intention of the plaintiff to file this suit is that if the 

suit land is divided length wise then the 14 feet width land that will be 

obtained by the plaintiff will be sold by the plaintiff to the people 

adjacent to his land. However in his cross examination he stated that 

the Annexure A was drawn by him and bears his signature and not of 

other brothers. He further stated that if the suit land is partitioned by 

the court he has no objection. 

16. From the above evidences on record, it is clear that plaintiff and the 

defendants are the legal heirs of Late Rashik Chandra Debnath and 

therefore entitled to a portion in the suit land. And also that a family 

settlement was done since both the parties agreed to it. Although DW 

1 has stated that in the family settlement a sketch map Annexure A is 

made which defines the portion of the land that will be taken by each 

brothers, the same was  not accepted by the plaintiff neither DW 2 

said anything about it. Whereas PW 1 and PW2 stated that all the four 

brothers are entitled to 10 Lessas of land each, the defendant on the 

other hand stated that 9.3 Lessas of land falls under Defendant No.1 

and 2 and 10 Lessas each remains in the remaining portion of which 

the plaintiff’s portion is still vacant. The said Annexure A only bears 

the signature of the Defendant No.1 and as such cannot be taken into 

consideration to be the exact division of lands among the brothers 
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agreed upon by all to abide by it. Except the Annexure A there is 

nothing on record which shows as to which portion will fall under 

whose part. Moreover the allegation of the DW1 that the real intention 

of the plaintiff to file this suit is that if the suit land is divided in length 

wise the then the 14 feet width land that will be obtained by the 

plaintiff will be sold by the plaintiff to the people adjacent to his land 

does not sustain since plaintiff has not made any specific mention 

about the portion of land they are demanding. From the above 

discussion, it can be held that although a family settlement is arrived 

at between the parties but no partition took place between the 

plaintiff, defendants and proforma defendants through metes and 

bounds as regards the suit land. Since the total suit land consists of 2 

Kathas out of land measuring 3 Bighas 16 Lessas under Dag No.437 

covered by P.P. No.107 of Dhekiajuli 3rd part Mouza: Barsola P.S. 

Dhekiajuli, District: Sonitpur, Assam, both the parties are entitled to 

get 10 Lessas each.  

17. Hence from the above fact it can be hold that only a family settlement 

was arrived at but no partition was made by metes and bounds as 

regards the suit land. 

18. This issue is accordingly decided in affirmative. 

19. Issue No.4:  Whether the plaintiff is entitled to the relief prayed for or 

any other relief or reliefs? 

20. From the discussion made in the above issues, the plaintiff is entitled 

to get the suit land partitioned by metes and bounds. 

21. This issue is accordingly answered. 

 

22.         O R D E R 

23. The suit is decreed on contest with cost. The plaintiff is entitled to the 

following relief:- 
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(a) Declaration of joint right,title and interest of the plaintiff, 

Defendants and proforma defendants on 10 Lessas each over the 

suit land. 

(b) A relief of partition by metes and bounds. 

(c) Preliminary decree for partition of the independent respective 

shares of plaintiff , defendants and proforma defendants on the 

suit land. 

(d) Issue precept to Deputy Collector, Sonitpur, Tezpur who be 

appointed as Commissioner in order to affect partition over the 

suit land described in the plaint. 

24. Prepare decree accordingly. 

Given under my hand and seal on this 12th day of February 2018. 

 

 

        J. Hazarika 

        Munsiff No. 2 

        Tezpur, Sonitpur 
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APPENDIX 

 

 

PLAINTIFF’S WITNESS: 

 

PW 1: Rajendra Chandra Nath. 

PW2: Bhagirath Nath 

PW3: Hiranya Nath 

 

DEFENDANT’S WITNESS: 

 

DW1: Birendra Chandra Nath 

DW2: Loni Nath 

 

PLAINTIFF’S EXHIBITS:  

 

Ext.1: Jamabandi 

Ext.2: Revenue receipt 

 

DEFENDANT’S EXHIBITS: 

 

Ext.Ka: Revenue receipt 

Ext. Kha (1): Declaration of Prem Bala Devi 

 

 

       J.Hazarika 

       Munsiff No.2 
                                                              Tezpur, Sonitpur 


